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Zachary Dahl, Director

Community Development Department
City of San Mateo

330 West 20t Avenue

San Mateo, CA 94403

Re: San Mateo General Plan Update Notice of Preparation (NOP)
Dear Zachary Dahl:

Thank you for including the California Department of Transportation (Caltrans) in the
environmental review process for the San Mateo General Plan Update Project. We are
committed to ensuring that impacts to the State’s multimodal fransportation system
and to our natural environment are identified and mitigated to support a safe,
sustainable, integrated and efficient transportation system. The following comments
are based on our review of the January 2022 NOP.

Project Understanding

The project includes the preparation of the City of San Mateo General Plan Update.
The update will guide the City's development and conservation through 2040. The
update will add new and expanded policy topics to address the current requirements
of State law, modernize the City’s policy framework, and address land use mapping
issues and inconsistencies. The project encompasses the entire City and is located
along segments of State Route (SR)-82 (El Camino Real), SR-92, and United States
Route (US)-101.

Travel Demand Analysis

With the enactment of Senate Bill (SB) 743, Caltrans is focused on maximizing efficient
development patterns, innovative tfravel demand reduction strategies, and
multimodal improvements. For more information on how Caltrans assesses
Transportation Impact Studies, please review Caltrans’ Transportation Impact Study
Guide (link).

"Provide a safe and reliable transportation network that serves all people and respects the environment”
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If projects within the General Plan area meet the screening criteria established in the
City's adopted Venhicle Miles Traveled (VMT) policy to be presumed to have a less-
than-significant VMT impact and exempt from detailed VMT analysis, please provide
justification to support the exempt status in align with the City’'s VMT policy. Projects
that do not meet the screening criteria should include a detailed VMT analysis in the
Draft Environmental Impact Report (DEIR), which should include the following:

e VMT analysis pursuant to the City's guidelines. Projects that result in automobile VMT
per capita above the threshold of significance for existing (i.e. baseline) city-wide
or regional values for similar land use types may indicate a significant impact. If
necessary, mitigation for increasing VMT should be identified. Mitigation should
support the use of transit and active transportation modes. Potential mitigation
measures that include the requirements of other agencies such as Caltrans are fully
enforceable through permit conditions, agreements, or other legally-binding
instruments under the control of the City.

e A schematic illustration of walking, biking and auto conditions at the project site
and study area roadways. Potential traffic safety issues to the State Transportation
Network (STN) may be assessed by Caltrans via the Interim Safety Guidance.

e The project’s primary and secondary effects on pedestrians, bicycles, tfravelers with
disabilities and transit performance should be evaluated, including
countermeasures and frade-offs resulting from mitigating VMT increases. Access to
pedestrians, bicycle, and transit facilities must be maintained.

In addition, any improvements within the Caltrans’ Right-of-Way (ROW) must follow
Caltrans’ process, policy, and design requirements. Any additional or re-zoning of
improvements adjacent to Caltrans’ ROW, including SR-82, SR-92, US-101, should
include be included in the travel demand analysis with possible mitigation.

Mitigation Strategies

Location efficiency factors, including community design and regional accessibility,
influence a project’s impact on the environment. Using Caltrans’ Smart Mobility 2010:
A Call to Action for the New Decade, the proposed project site is identified as a Close-
In Compact Community where community design is moderate and regional
accessibility is strong.

Given the place, type and size of the project, the DEIR should include a robust
Transportation Demand Management (TDM) Program to reduce VMT and greenhouse
gas emissions from future development in this area. The measures listed below have
been quantified by California Air Pollution Conftrol Officers Association (CAPCOA) and
shown to have different efficiencies reducing regional VMT:

“Provide a safe and reliable transportation network that serves all people and respects the environment”
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Addition/ Increase in number of affordable housing units in project;

Orientation of projects towards non-auto corridor;

Location of projects near bicycle network;

Incorporation of bicycle lanes in street design;

Pedestrian network improvements;

Traffic calming measures;

Implementation of a neighborhood electric vehicle (EV) networks, including
designated parking spaces for EVs;

Limiting parking supply;

Unbundled parking;

Implementation of Urban Non-Motorized Zone(s);

Market price public parking;

Ridesharing programs, Commute Trip Reduction programs, bike sharing programs;
Transit and trip planning resources such as commute information kiosks;
Real-time transit information system;

Transit access supporting infrastructure (including bus shelter improvements and
sidewalk/ crosswalk safety facilities);

VMT Banking and/or Exchange program; and

e Bike parking near fransit facilities.

Using a combination of strategies appropriate to this location can reduce VMT, along
with related impacts on the environment and State facilities. TDM programs should be
documented with annual monitoring reports by a TDM coordinator to demonstrate
effectiveness. If the project does not achieve the VMT reduction goals, the reports
should also include next steps to take in order to achieve those targets.

Please reach out to Caltrans for further information about TDM measures and a
toolbox for implementing these measures in land use projects. Additionally, Federal
Highway Administration’s Integrating Demand Management into the Transportation
Planning Process: A Desk Reference (Chapter 8). The reference is available online at:
http://www.ops.fhwa.dot.gov/publications/fhwahop12035/fhwahop12035.pdf.

Transportation Impact Fees

We encourage a sufficient allocation of fair share contributions foward multimodal
and regional transit improvements to fully mitigate cumulative impacts to regional
transportation. We also strongly support measures to increase sustainable mode
shares, thereby reducing VMT. Caltrans welcomes the opportunity to work with the
City and local partners to secure the funding for needed mitigation. Traffic mitigation-
or cooperative agreements are examples of such measures.

“Provide a safe and reliable transportation network that serves all people and respects the environment”



Zachary Dahl, Director
February 8, 2022
Page 4

Please identify in text and graphics existing and proposed improvements for the
pedestrian, bicycle, and transit networks. The City should estimate the cost of needed
improvements, expansion, and maintenance for the Plan area, as well as identify
viable sources of funding, correlated with the pace of improvements, and a
scheduled plan for implementation along with the DEIR.

Lead Agency

As the Lead Agency, the City of San Mateo is responsible for all project mitigation,
including any needed improvements to the State Transportation Network (STN). The
project’s fair share contribution, financing, scheduling, implementation responsibilities
and lead agency monitoring should be fully discussed for all proposed mitigation
measures.

Equitable Access

If any Caltrans facilities are impacted by projects with the General Plan areaq, those
facilities must meet American Disabilities Act (ADA) Standards after project
completion. As well, the project must maintain bicycle and pedestrian access during
construction. These access considerations support Caltrans’ equity mission to provide
a safe, sustainable, and equitable transportation network for all users.

Encroachment Permit

Please be advised that any permanent work or temporary traffic control that
encroaches onto Caltrans’ ROW requires a Caltrans-issued encroachment permit. As
part of the encroachment permit submittal process, you may be asked by the Office
of Encroachment Permits to submit a completed encroachment permit application
package, digital set of plans clearly delineating Caltrans’ ROW, digital copy of signed,
dated and stamped (include stamp expiration date) traffic control plans, this
comment letfter, your response to the comment letter, and where applicable, the
following items: new or amended Maintenance Agreement (MA), approved Design
Standard Decision Document (DSDD), approved encroachment exception request,
and/or airspace lease agreement. Your application package may be emailed to
D4Permits@dot.ca.gov.

Please note that Caltrans is in the process of implementing an online, automated, and
milestone-based Caltrans Encroachment Permit System (CEPS) to replace the current
permit application submittal process with a fully electronic system, including online
payments. The new system is expected to be available during 2022. To obtain
information about the most current encroachment permit process and to download
the permit application, please visit https://dot.ca.gov/programs/traffic-
operations/ep/applications.

“Provide a safe and reliable transportation network that serves all people and respects the environment”
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Thank you again for including Caltrans in the environmental review process. Should
you have any questions regarding this letter, or for future nofifications and requests for
review of new projects, please email LDR-D4@dof.ca.gov.

Sincerely,

/MNak

MARK LEONG
District Branch Chief
Local Development Review

c: State Clearinghouse

“Provide a safe and reliable transportation network that serves all people and respects the environment”
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February 10, 2022

Mr. Zachary Dahl

City of San Mateo

330 West 20" Avenue
San Mateo, CA 94403
zdahl@cityofsanmateo.org

Subject: City of San Mateo General Plan Update, Notice of Preparation of a Draft
Environmental Impact Report, SCH No. 2022010160, City and County of
San Mateo

Dear Mr. Dahl:

The California Department of Fish and Wildlife (CDFW) reviewed the Notice of
Preparation (NOP) of a draft Environmental Impact Report (EIR) for the City of San
Mateo General Plan Update (Project).

CDFW is a Trustee Agency with responsibility under the California Environmental
Quality Act (CEQA; Pub. Resources Code, 8§ 21000 et seq.) pursuant to CEQA
Guidelines § 15386 for commenting on projects that could impact fish, plant, and wildlife
resources (e.g., biological resources). CDFW is also considered a Responsible Agency
if a project would require discretionary approval, such as a California Endangered
Species Act (CESA) Incidental Take Permit (ITP), a Native Plant Protection Act (NPPA)
Permit, a Lake and Streambed Alteration (LSA) Agreement, or approval under other
provisions of the Fish and Game Code that afford protection to the state’s fish and
wildlife trust resources.

PROJECT LOCATION

San Mateo is located in the San Francisco Bay Area in Northern California. It is bordered
by the San Francisco Bay and City of Foster City to the east, the City of Burlingame and
Town of Hillsborough to the north, the City of Belmont to the south, and the Town of
Hillsborough and unincorporated San Mateo County to the west. Major interstates and
State routes include Highway 101 and California State Routes 92 and 82.

PROJECT DESCRIPTION

The City of San Mateo is preparing comprehensive updates to its existing General Plan.
The update is expected to be completed in 2023 and will guide the City’s development
and conservation through 2040. The General Plan Update will include revisions to the
policies and land use map of the existing General Plan. The updated General Plan will
include all State-required elements, and an optional element, Urban Design.

Conserving California’s Wildlife Since 1870
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The overall purpose of the General Plan Update is to create a policy framework that
articulates a vision for the City’s long-term physical form and development, while
preserving and enhancing the quality of life for San Mateo residents. The key
components of this Project will include broad community goals for the future of the City
of San Mateo and specific policies and implementing actions that will help meet the
goals. The General Plan Update will add new and expanded policy topics to address the
current requirements of State law, modernize the City’s policy framework, and address
land use mapping issues and inconsistencies. To achieve the General Plan vision, the
City has analyzed three alternatives for ten Study Areas that were developed through
an extensive public process. The Study Areas include areas near transit; areas where
current buildings are aging, vacant, or not maintained; or areas where property owners
have expressed interest in considering redevelopment of the property. The Study Areas
are the locations where the majority of growth is projected to occur; however, changes
could still occur outside of these areas.

ENVIRONMENTAL SETTING

The draft EIR should provide sufficient information regarding the environmental setting
(“baseline”) to understand the Project’s, and its alternative’s (if applicable), potentially
significant impacts on the environment (CEQA Guidelines, 88 15125 and 15360).
CDFW recommends that the draft EIR provide baseline habitat assessments for
special-status plant, fish, and wildlife species located and potentially located within the
Project area and surrounding lands, including but not limited to all rare, threatened, or
endangered species (CEQA Guidelines, § 15380). The draft EIR should describe
aquatic habitats, such as wetlands and/or waters of the U.S. or State, and any sensitive
natural communities or riparian habitat occurring on or adjacent to the Project site.

The special-status species that have the potential to occur in or near the Project site,
include, but are not limited to:

Common Name Scientific Name Status
Bay checkerspot butterfly Euphydryas editha bayensis FT
Myrtle’s silverspot butterfly Speyeria zerene myrtleae FT
Western burrowing owl Athene cunicularia SSC
California Ridgway’s rail Rallus obsoletus obsoletus FE, SE
California black rail Laterallus jamaicensis coturniculus ST
American peregrine falcon Falco peregrines anatum SP
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Western bumble bee Bombus occidentalis SC
Salt-marsh harvest mouse Reithrodontomys raviventris FE, SE
San Francisco gartersnake Thamnophis sirtalis tetrataenie FE, SE, SP
San Mateo woolly sunflower Eriophyllum latilobum FE, SE, SR
San Francisco owl’s-clover Triphysaria floribunda SR
Arcuate bush-mallow Malacothamnus arcuatus SR

Longfin smelt Spirinchus thaleichtys FC, ST
San Francisco collinsia Collinsia multicolor SR
Western leatherwood Dirca occidentalis SR
Franciscan onion Allium peninsulare var. franciscanum SR

Acuate bush-mallow Galactosamines arcuatus SR

Nesting birds

Bats

Plants

Aquatic species
Terrestrial species

Notes: FT= federally threatened under ESA; FE = federally endangered under ESA; FC = federal
candidate for federal listing under ESA; SE = state endangered under CESA; ST = state threatened
under CESA; SC = state candidate for state listing under CESA; SSC = state species of special
concern; SP = state listed as fully protected; SR = state rare under the Native Plant Protection Act

Habitat descriptions, and the potential for species occurrence, should include

information from multiple sources: aerial imagery; historical and recent survey data; field

reconnaissance; scientific literature and reports; the U.S. Fish and Wildlife Service’s
(USFWS) Information, Planning, and Consultation System; and findings from positive
occurrence databases such as California Natural Diversity Database (CNDDB). Based
on the data and information from the habitat assessment, the draft EIR should
adequately assess which special-status species are likely to occur on or near the
Project site, and whether they could be impacted by the Project.

CDFW recommends that prior to Project implementation, surveys be conducted for
special-status species with potential to occur, following recommended survey protocols
if available. Survey and monitoring protocols and guidelines are available at:
https://wildlife.ca.gov/Conservation/Survey-Protocols.
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Botanical surveys for special-status plant species, including those with a California rare
plant rank (http://www.cnps.org/cnps/rareplants/inventory/), must be conducted during
the blooming period for all species potentially impacted by the Project within the Project
area and adjacent habitats that may be indirectly impacted by, for example, changes to
hydrology, and require the identification of reference populations. Please refer to CDFW
protocols for surveying and evaluating impacts to rare plants, and survey report
requirements, available at: https://wildlife.ca.gov/Conservation/Plants.

IMPACT ANALYSIS AND MITIGATION MEASURES

The draft EIR should include the reasonably foreseeable direct and indirect changes
(temporary and permanent) that may occur with implementation of the Project (CEQA
Guidelines, 88 15126, 15126.2, and 15358). This includes evaluating and describing
impacts such as:

e Encroachments into riparian habitats, wetlands, or other sensitive areas;
e Potential for impacts to special-status species;

e Loss or modification of breeding, nesting, dispersal and foraging habitat,
including vegetation removal, alteration of soils and hydrology, and removal of
habitat structural features (e.g., snags, rock outcrops, overhanging banks);

e Permanent and temporary habitat disturbances associated with ground
disturbance, noise, lighting, reflection, air pollution, traffic, or human presence; and

e Obstruction of movement corridors, fish passage, or access to water sources and
other core habitat features.

The draft EIR should also identify reasonably foreseeable future projects in the Project
vicinity, disclose any cumulative impacts associated with these projects, determine the
significance of each cumulative impact, and assess the significance of the project’s
contribution to the impact (CEQA Guidelines, 8§ 15355). Although a project’s impacts
may be less-than-significant individually, its contributions to a cumulative impact may be
considerable; a contribution to a significant cumulative impact, e.g., reduction of habitat
for a special-status species should be considered cumulatively considerable.

Based on the comprehensive analysis of the direct, indirect, and cumulative impacts of
the Project, the CEQA Guidelines direct the Lead Agency to consider and describe all
feasible mitigation measures to avoid potentially significant impacts in the draft EIR and
mitigate potentially significant impacts of the Project on the environment (CEQA
Guidelines, 88 15021, 15063, 15071, 15126.4, and 15370). This includes a discussion
of impact avoidance and minimization measures for special-status species, which are
recommended to be developed in early consultation with CDFW, the USFWS, and the
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National Marine Fisheries Service. These measures should be incorporated as
enforceable Project conditions to reduce impacts to biological resources to less-than-
significant levels.

Fully protected species such as American peregrine falcon and San Francisco garter
snake may not be taken or possessed at any time (Fish and Game Code, § 3511, 4700,
5050, and 5515). Therefore, the draft EIR should include measures to ensure complete
avoidance of these species.

REGULATORY REQUIREMENTS
California Endangered Species Act

Please be advised that a CESA ITP must be obtained if the Project has the potential to
result in take! of plants or animals listed under CESA, either during construction or over
the life of the Project. Issuance of a CESA Permit is subject to CEQA documentation;
the CEQA document must specify impacts, mitigation measures, and a mitigation
monitoring and reporting program. If the Project will impact CESA listed species, early
consultation is encouraged, as significant modification to the Project and mitigation
measures may be required to obtain a CESA ITP.

CEQA requires a Mandatory Finding of Significance if a project is likely to substantially
restrict the range or reduce the population of a threatened or endangered species (Pub.
Resources Code, 88 21001, subd. (c), 21083; CEQA Guidelines, 88 15380, 15064, and
15065). Impacts must be avoided or mitigated to less-than-significant levels unless the
CEQA Lead Agency makes and supports Findings of Overriding Consideration (FOC).
The Lead Agency’s FOC does not eliminate the project proponent’s obligation to comply
with CESA.

Lake and Streambed Alteration Agreement

CDFW requires an LSA Notification, pursuant to Fish and Game Code section 1600 et
seq., for Project activities affecting rivers, lakes or streams and associated riparian
habitat. Notification is required for any activity that may substantially divert or obstruct
the natural flow; change or use material from the bed, channel, or bank including
associated riparian or wetland resources; or deposit or dispose of material where it may
pass into a river, lake, or stream. Work within ephemeral streams, washes,
watercourses with a subsurface flow, and floodplains are generally subject to
notification requirements. CDFW, as a Responsible Agency, will consider the CEQA

1 Take is defined in Fish and Game Code section 86 as hunt, pursue, catch, capture, or kill, or attempt
any of those activities.
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document for the Project and may issue an LSA Agreement. CDFW may not execute
the final LSA Agreement until it has complied with CEQA as a Responsible Agency.

Migratory Birds and Raptors

CDFW also has authority over actions that may disturb or destroy active nest sites or
take birds. Fish and Game Code sections 3503, 3503.5, and 3513 protect birds, their
eggs, and nests. Fully protected bird species may not be taken or possessed at any
time (Fish and Game Code, § 3511). Migratory birds are also protected under the
federal Migratory Bird Treaty Act.

ENVIRONMENTAL DATA

CEQA requires that information developed in environmental impact reports and
negative declarations be incorporated into a database which may be used to make
subsequent or supplemental environmental determinations. [Pub. Resources Code, 8
21003, subd. (e)]. Accordingly, please report any special-status species and natural
communities detected during Project surveys to CNDDB. The CNNDB online field
survey form and other methods for submitting data can be found at the following link:
https://wildlife.ca.gov/Data/ CNDDB/Submitting-Data. The types of information reported
to CNDDB can be found at the following link: https://wildlife.ca.gov/Data/ CNDDB/Plants-
and-Animals.

FILING FEES

CDFW anticipates that the Project will have an impact on fish and/or wildlife, and
assessment of filing fees is necessary (Fish and Game Code, § 711.4; Pub. Resources
Code, § 21089). Fees are payable upon filing of the Notice of Determination by the
Lead Agency and serve to help defray the cost of environmental review by CDFW.

If you have any questions, please contact Mr. Will Kanz, Environmental Scientist, at
Will.Kanz@wildlife.ca.gov; or Wesley Stokes, Senior Environmental Scientist
(Supervisory), at Wesley.Stokes@wildlife.ca.gov.

Sincerely,

DocuSigned by:

Evin Chappell
Erin Chappell
Regional Manager
Bay Delta Region

cc: State Clearinghouse (SCH No. 2022010160)
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San Mateo, CA 94403

Re: 2022010160, City of San Mateo General Plan Update Project, San Mateo County
Dear Mr. Dahl:

The Native American Heritage Commission (NAHC) has received the Notice of Preparation
(NOP), Draft Environmental Impact Report (DEIR) or Early Consultation for the project
referenced above. The California Environmental Quality Act (CEQA) (Pub. Resources Code
§21000 et seq.), specifically Public Resources Code §21084.1, states that a project that may
cause a substantial adverse change in the significance of a historical resource, is a project that
may have a significant effect on the environment. (Pub. Resources Code § 21084.1; Cal. Code
Regs., tit.14, §15064.5 (b) (CEQA Guidelines §15064.5 (b)). If there is substantial evidence, in
light of the whole record before a lead agency, that a project may have a significant effect on
the environment, an Environmental Impact Report (EIR) shall be prepared. (Pub. Resources
Code §21080 (d); Cal. Code Regs., fit. 14, § 5064 subd.(a)(1) (CEQA Guidelines §15064 (a)(1)).
In order to determine whether a project will cause a substantial adverse change in the
significance of a historical resource, a lead agency will need to determine whether there are
historical resources within the area of potential effect (APE).

CEQA was amended significantly in 2014. Assembly Bill 52 (Gatto, Chapter 532, Statutes of
2014) (AB 52) amended CEQA to create a separate category of cultural resources, “tribal
cultural resources” (Pub. Resources Code §21074) and provides that a project with an effect
that may cause a substantial adverse change in the significance of a tribal cultural resource is
a project that may have a significant effect on the environment. (Pub. Resources Code
§21084.2). Public agencies shall, when feasible, avoid damaging effects to any tribal cultural
resource. (Pub. Resources Code §21084.3 (a)). AB 52 applies to any project for which a notice
of preparation, a notice of negative declaration, or a mitigated negative declaration is filed on
or after July 1, 2015. If your project involves the adoption of or amendment to a general plan or
a specific plan, or the designation or proposed designation of open space, on or after March 1,
2005, it may also be subject to Senate Bill 18 (Burton, Chapter 905, Statutes of 2004) (SB 18).

Both SB 18 and AB 52 have tribal consultation requirements. If your project is also subject to the
federal National Environmental Policy Act (42 U.S.C. § 4321 et seq.) (NEPA), the tribal
consultation requirements of Section 106 of the National Historic Preservation Act of 1966 (154
U.S.C. 300101, 36 C.F.R. §800 et seq.) may also apply.

The NAHC recommends consultation with California Native American tribes that are
traditionally and culturally affiiated with the geographic area of your proposed project as early
as possible in order to avoid inadvertent discoveries of Native American human remains and
best protect tribal cultural resources. Below is a brief summary of portions of AB 52 and SB 18 as
well as the NAHC's recommendations for conducting cultural resources assessments.

Consult your legal counsel about compliance with AB 52 and SB 18 as well as compliance with
any other applicable laws.
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AB 52
AB 52 has added to CEQA the additional requirements listed below, along with many other requirements:

1.  Fourteen Day Period to Provide Notice of Completion of an Application/Decision 1o Undertake a Project:
Within fourteen (14) days of determining that an application for a project is complete or of a decision by a public
agency to undertake a project, alead agency shall provide formal nofification fo a designated contact of, or
tribal representative of, fraditionally and culturally affiiated California Native American tribes that have
requested notice, to be accomplished by at least one written notice that includes:

a. A brief description of the project.

b. Thelead agency contact information.

c. Nofification that the Cdlifornia Native American tribe hos 30 days to request consultation. (Pub.

Resources Code §21080.3.1 (d}).

d. A “California Native American tribe” is defined as a Native American tribe located in California that is

on the contact list maintained by the NAHC for the purposes of Chapter 905 of Statutes of 2004 (SB 18).

{Pub. Resources Code §21073).

2. Beaqin Consultation Within 30 Days of Receiving a Tribe's Request for Consuliation and Before Releasing a
Negative Declaration, Mitigated Negative Declaration, or Environmental impact Report: A lead agency shall
begin the consultation process within 30 days of receiving a request for consultation from a California Native
American tribe that is traditionally and culturally affiliated with the geographic area of the proposed project.
(Pub. Resources Code §21080.3.1, subds. (d) and (e)) and pricr to the release of a negative declaration,
mitigated negative declaration or Environmental Impact Report. (Pub. Resources Code §21080.3.1(b)).

a. For purposes of AB 52, “consultation shall have the same meaning as provided in Gov. Code §65352.4

(SB 18). (Pub. Resources Code §21080.3.1 (b)).

3. Mandatory Topics of Consultation If Requested by a Tribe: The following topics of consultation, if a tribe
requests to discuss them, are mandatory topics of consultation:

a. Alternatives to the project.

b. Recommended mitigation measures.

c. Significant effects. (Pub. Resources Code §21080.3.2 (a)).

4.  Discretionary Topics of Consultation: The following topics are discretionary topics of consultation:
a. Type of environmental review necessary.
b. Significance of the tribal cultural resources.
¢. Significance of the project’s impacts on tribal cultural resources.
d. If necessary, project alternatives or appropriate measures for preservation or mitigation that the tribe
may recommend to the lead agency. (Pub. Resources Code §21080.3.2 {q)).

5. Confidentiglity of Information Submitted by a Tribe During the Environmenial Review Process: With some
exceptions, any information, including but not limited to, the location, description, and use of tribal cultural
resources submitted by a California Native American tribe during the environmental review process shall not be
included in the environmental document or otherwise disclosed by the lead agency or any other public agency
to the public, consistent with Government Code §6254 (r} and §6254.10. Any information submitted by a
California Native American tribe during the consultation or environmental review process shall be published in a
confidential appendix to the environmental document unless the tribe that provided the information consents, in
writing, to the disclosure of some or all of the information to the public. (Pub. Resources Code §21082.3 (c)(1)).

6. Discussion of Impacts to Tribal Cultural Resources in the Environmental Document: If a project may have a
significant impact on a tribal cultural resource, the lead agency's environmental document shall discuss both of
the following:
a. Whether the proposed project has a significant impact on an identified tribal cultural resource.
b. Whether feasible alternatives or mitigation measures, including those measures that may be agreed
to pursuant to Public Resources Code §21082.3, subdivision (a), avoid or substantially lessen the impact on
the identified tribal cultural resource. (Pub. Resources Code §21082.3 (bj)).
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7. Conclusion of Consultation: Consultation with a tribe shall be considered concluded when either of the
following occurs:
a. The parties agree to measures fo mitigate or avoid a significant effect, if a significant effect exists, on
a tribal cultural resource; or
b. A party, acting in good faith and after reasonable effort, concludes that mutual agreement cannot
be reached. {Pub. Resources Code §21080.3.2 (b)).

8. Recommending Mitigation Measures Agreed Upon in Consultation in the Environmental Document: Any
mitigation measures agreed upon in the consultation conducted pursuant fo Public Resources Code §21080.3.2
shall be recommended for inclusion in the environmental document and in an adopted mitigation monitoring
and reporting program, if determined to avoid or lessen the impact pursuant to Public Resources Code §21082.3,
subdivision (b), paragraph 2, and shall be fully enforceable. (Pub. Resources Code §21082.3 (a)).

9. Required Consideration of Feasible Mitigation: If mitigation measures recommended by the staff of the lead
agency as a result of the consultation process are not included in the environmental document or if there are no
agreed upon mitigation measures at the conclusion of consultation, or if consultation does not occur, and if
substantial evidence demonstrates that a project will cause a significant effect to a tribal cultural resource, the
lead agency shall consider feasible mitigation pursuant to Public Resources Code §21084.3 (b). (Pub. Resources
Code §21082.3 (e}).

10. Examples of Mitigation Measures That, If Feasible, May Be Considered to Avoid or Minimize Significant Adverse
Impacts to Tribal Cultural Resources:
a. Avoidance and preservation of the resources in place, including, but not limited to:
i. Planning and construction to avoid the resources and protect the cultural and natural
context.
il. Planning greenspace, parks, or other open space, to incorporate the resources with culturally
appropriate protection and management criteria.
b. Treating the resource with culturally appropriate dignity, taking into account the tribal cultural values
and meaning of the resource, including, but not limited to, the following:
i. Protecting the cultural character and integrity of the resource.
ii. Protecting the traditionol use of the resource.
iii. Protecting the confidentidlity of the resource.
¢. Permanent conservation easements or other interests in real property, with culturally appropriate
management criteria for the purposes of preserving or utilizing the resources or places.
d. Protecting the resource. (Pub. Resource Code §21084.3 (b}).
e. Please note that a federally recognized California Native American tribe or a non-federally
recognized California Native American tribe that is on the contact list maintained by the NAHC to protect
a Cadlifornia prehistoric, archaeological, cultural, spiritual, or ceremonial place may acquire and hold
conservation easements if the conservation easement is voluntarily conveyed. (Civ. Code §815.3 (c)).
f. Please note that it is the policy of the state that Native American remains and associated grave
artifacts shall be repatriated. (Pub. Resources Code §5097.991).

11. Prerequisites for Certifying an Environmental impact Report or Adopting a Mitigated Negative Declaration or
Negative Declaration with a Significant Impact on an Identified Tribal Cultural Resource: An Environmental
Impact Report may not be certified, nor may a mitigated negative declaration or a negative declaration be
adopted unless one of the following occurs:
a. The consultation process between the tribes and the lead agency has occurred as provided in Public
Resources Code §21080.3.1 and §21080.3.2 and concluded pursuant to Public Resources Code
§21080.3.2.
b. The fribe that requested consultation failed to provide comments to the lead agency or otherwise
failed to engage in the consultation process.
¢. Thelead agency provided notice of the project to the tribe in compliance with Public Resources
Code §21080.3.1 {d) and the tribe failed to request consultation within 30 days. (Pub. Resources Code
§21082.3 (d)).

The NAHC's PowerPoint presentation titled, “Tribal Consultation Under AB 52: Requirements and Best Practices” may
be found online at: hitp://nahc.ca.qov/wp-content/uploads/2015/10/AB52TribalConsultation CalEPAPDFE.pdf
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SB 18

SB 18 applies to local governments and requires local governments to contact, provide notice to, refer plans fo, and
consult with tribes prior to the adoption or amendment of a general plan or a specific plan, or the designation of
open space. (Gov. Code §65352.3). Local governments should consult the Governor's Office of Planning and
Research's "Tribal Consultation ‘Guidelines,”  which can  be found online at:
https://www.opr.ca.gov/docs/09 14 05 Updated Guidelines 922.pdf.

Some of SB 18's provisions include:

1. Tribal Consultation: If a local government considers a proposal to adopt or amend a general plan or a,
specific plan, or to designate open space it is required to contact the appropriate fribes identified by the NAHC
by requesting a “Tribal Consultation List.” If a tribe, once contacted, requests consultation the local government
must consult with the tribe on the plan proposal. A tribe has 90 days from the date of receipt of notification to
request consultation unless a shorter timeframe has been agreed to by the tribe. (Gov. Code §65352.3
(a)(2)). '
2. No Statutory Time Limit on SB 18 Tribal Consultation. There is no statutory time limit on SB 18 tribal consultation.
3. Confidentiality: Consistent with the guidelines developed and adopted by the Office of Planning and
Research pursuant to Gov. Code §65040.2, the city or county shall protect the confidentiality of the information
concerning the specific identity, location, character, and use of places, features and objects described in Public
Resources Code §5097.9 and §5097.993 that are within the city's or county's jurisdiction. (Gov. Code §65352.3
(b)).
4. Conclusion of SB 18 Tribal Consultation: Consultation should be concluded at the point in which:
a. The parties to the consultation come to a mutual agreement concerning the appropriate measures
for preservation or mitigation; or
b. Either the local government or the tribe, acting in good faith and after reasonable effort, concludes
that mutual agreement cannot be reached concerning the appropriate measures of preservation or
mitigation. (Tribal Consultation Guidelines, Governor's Office of Planning and Research (2005) at p. 18).

Agencies should be aware that neither AB 52 nor SB 18 precludes agencies from initiating tribal consultation with
tribes that are traditionally and culturally affiiated with their jurisdictions before the timeframes provided in AB 52 and
SB 18. For that reason, we urge you to continue to request Native American Tribal Contact Lists and “Sacred Lands
File" searches from the NAHC. The request forms can be found online at: http://nahc.ca.gov/resources/forms/.

NAHC Recommendations for Cultural Resources Assessments

To adequately assess the existence and significance of fribal cultural resources and plan for avoidance, preservation

in place, or barring both, mitigation of project-related impacts to tribal cultural resources, the NAHC recommends
the following actions:

1. Contact the appropriate regional California Historical Research Information System (CHRIS) Center
(http://ohp.parks.ca.gov/2page_id=1068) for an archaeological records search. The records search will
determine:

a. |If part or all of the APE has been previously surveyed for cultural resources.

b. If any known cultural resources have already been recorded on or adjacent to the APE.

c. Ifthe probability is low, moderate, or high that cultural resources are located in the APE.

d. If asurvey is required to determine whether previously unrecorded cultural resources are present.

2. If an archaeological inventory survey is required, the final stage is the preparation of a professional report
detailing the findings and recommendations of the records search and field survey.
a. The final report containing site forms, site significance, and mitigation measures should be submitted
immediately to the planning department. All information regarding site locations, Native American
human remains, and associated funerary objects should be in a separate confidential addendum and
not be made available for public disclosure.
b. The final written report should be submitted within 3 months after work has been completed to the
appropriate regional CHRIS center.
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3. Contact the NAHC for:
a. A Sacred Lands File search. Remember that tribes do not always record their sacred sites in the
Sacred Lands File, nor are they required to do so. A Sacred Lands File search is not a substitute for
consultation with tribes that are traditionally and culturally offiliated with the geographic area of the
project’'s APE.
b. A Native American Tribal Consultation List of appropriate tribes for consultation concerning the
project site and to assist in planning for avoidance, preservation in place, or, failing both, mitigation
measures.

4. Remember that the lack of surface evidence of archaeological resources {including tribal cultural resources)
does not preclude their subsurface existence.
a. Lead agencies should include in their mitigation and monitoring reporting program plan provisions for
the identification and evaluation of inadvertently discovered archaeological resources per Cal. Code
Regs., tit. 14, §15064.5({f) (CEQA Guidelines §15064.5(f}). In areas of identified archaeological sensitivity, a
certified archaeologist and a culturally affiliated Native American with knowledge of cultural resources
should monitor all ground-disturbing activities.
b. Lead agencies should include in their mitigation and monitoring reporting program plans provisions
for the disposition of recovered cultural items that are not burial associated in consultation with culturally
affiliated Native Americans.
¢. lead agencies should include in their mitigation and monitoring reporting program plans provisions
for the treatment and disposition of inadvertently discovered Native American human remains. Health
and Safety Code §7050.5, Public Resources Code §5097.98, and Cal. Code Regs., tit. 14, §15064.5,
subdivisions {d} and (e} {CEQA Guidelines §15064.5, subds. {d) and {e)) address the processes to be
followed in the event of an inadvertent discovery of any Native American human remains and
associated grave goods in a location other than a dedicated cemetery.

If you have any questions or need additional information, please contact me at my email address:
Andrew.Green@nahc.ca.gov.

Sincerely,

a/rw(zw/@’lwm

Andrew‘Green
Cultural Resources Analyst

cc: State Clearinghouse
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